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BRIEF ON BEHALF OF APPELLANT- 


I. 


STATEMENT OF CASE 


This case arises under the provisions of th|e Long¬ 
shoremen’s & Harbor Workers’ Compensation Act of 
March 4, 1927 ( U. S. C. A., Title 33, Ch. 18), made ap¬ 
plicable to employees in certain employment^ in the 
District of Columbia by the Act of May 17,19^8 (D. C. 
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Code, T. 19, Ch. 2), which will hereinafter he referred 
to as the Compensation Act. Page references herein 
are to the typewritten transcript of record. 

This is an appeal by the appellant (plaintiff belowr), 
claimant wife of deceased employee, from a decree of 
the Supreme Court of the District of Columbia dis¬ 
missing appellant’s bill of complaint for a mandatory 
injunction against the appellee, Robert J. Hoage, as 
Deputy Commissioner, to set aside a compensation 
order in form of rejection of claim of appellant under 
the said Compensation Act. B. Earlie Talbott, appel¬ 
lee, is made a party herein as the Employer and the 
Royal Indemnity Company, a corporation, appellee, as 
the Insurance Carrier. 

The appellant, Julia B. Scott, filed with the said 
Deputy Commissioner a claim for compensation, for 
herself and tw r o children, Anual David Scott and Pearl 
Beatrice Scott, aged ten and three years respectively, 
because of the death of her husband, William McKin¬ 
ley Scott, in the Alzarado Apartments, 70 Rhode Island 
Avenue, N. W., in the District of Columbia, November 
27,1932. A hearing was had before appellee Robert J. 
Hoage, as Deputy Commissioner, who rejected said 
claim, passing an order to that effect. Appellant here¬ 
in then sought a review of the Deputy Commissioner’s 
decision in the Supreme Court of the District of Co¬ 
lumbia in a mandatory injunction suit, as aforesaid, 
in accordance with the provisions of the Compensation 
Act, and the three defendants, appellees herein, moved 
to dismiss the bill. The court below, after hearing the 
motions to dismiss, dismissed the bill of complaint, 
from which action this appeal is taken. 

At the hearing before the Deputy Commissioner the 
employer appellee presented three theories of defense: 
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(1) death did not arise in the course of and out of the 
employment (R. 123); (2) death was caused by hom¬ 
icide (R. 194); (3) death was caused solely by ifitox- 
ication (R. 123). | 

In regard to the question as to whether or not de¬ 
ceased died in the course of and out of his emjploy- 
ment the testimony shows in substance that thb de¬ 
ceased was resident janitor of the Alzarado Apart¬ 
ments, on duty twenty-four hours a day, and wis re¬ 
quired to live on the premises by his contract of em¬ 
ployment, in quarters furnished by his employer \ (R. 
105-108, incl.) The claimant saw deceased sober at 
11:30 p.m. on the night of the fire in their basement 
apartment as she was going to bed. (R. Ilf.) A 
witness, named Nesbit, was with him from 2.30 a.m. 
to 3:30 a.m., the last half hour at the house ^>f an¬ 
other witness, called Dollar More Bill. The latter tes¬ 
tified to this and both said deceased had a few drinks, 
but that he was sober. They both testified that de¬ 
ceased left this place with the expressed intention of 
attending to the fires at his place of employment. (R. 
126-128, 136, 141, 145, 154.) About 4 a.m. claimant 
heard the springs of her bed squeak, as if deceased was 
getting off the bed. She heard deceased sa^ “Oh, 
whee,” and turning saw a fire which threw light into 
the room. Deceased went out the door through the 
fire. She jumped out of bed, grabbed her twp chil¬ 
dren and got out of the building through a window in 
the apartment. (R. 101-104, inch, 113, 114.) Deceased 
was found dead two days later in the bottom of a dumb 
waiter shaft in the Alarado Apartments and Jiad on 
his trousers and underwear. (R. 29, 35.) He died on 
the premises. (R. 122, 123), from universal burns of 
the body. (R. 29, 31.) 


i 
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In regard to homicide, there was only the opinion 
of Inspector Roberts, appellee employer’s witness (R. 
201, 202) offered to sustain the theory, which was 
based on an assumption of facts contrary to all the 
evidence in the case. (R. 187, 188.) There was con¬ 
flicting testimony as to the place of origin of the fire, 
the only competent evidence, however, being that its 
origin was unknown. (R. 196.) There was testimony 
that deceased could have climbed into the shaft by his 
own efforts. (R. 43, 44, 46-52, inch, 77, 78, 81.) As 
against that there is the testimony of Roberts who 
said he did not understand how deceased got into the 
shaft by himself in the position he thought the body 
was found. (R. 187, 188.) The only eye witnesses 
said the buttocks of deceased touched the floor (R. 
77, 43, 47, 49), while Roberts said he understood the 
head and shoulders were on the floor. (R. 187, 188.) 
There was evidence that Nesbit had a friendly scuffle 
with deceased (R. 131) and testimony that it concerned 
deceased’s wife. (R. 206.) The Deputy Commis¬ 
sioner in his finding said there was some evidence of 
homicide, without making a positive finding. (R. 216.) 

In regard to intoxication all the competent evidence 
established that deceased was not drunk at the time 
of his death. (R. Ill, 128, 151, 152, 138, 153.) Dr. 
Murphy, however, gave his opinion that deceased was 
intoxicated. (R. 38.) The Deputy Commissioner 
found that deceased did not die solely from intoxica¬ 
tion. (R. 216.) 

There was also evidence in regard to the alleged 
cancellation of a policy of insurance. It showed that 
a policy of insurance, covering employees of Benja¬ 
min E. Talbott, known herein as B. Earlie Talbott, 
appellee, was issued by the Royal Indemnity Com- 
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pany, appellee, to take effect from July 1,1932, to June 
30, 1933. (R. 16.) This policy as carried on thej Com¬ 
mission’s records was No. C-598146. A letter cjf that 
company, dated July 22, 1932, received in the Co|mmis- 
sioner’s office July 23, 1932, purported to notify the 
Commission that a policy on Benjamin E. Talbott, No. 
C-569146, was cancelled. (R. 17, 18.) The records of 
the Commission showed coverage on policy No. 
C-598146 from July 1, 1932, to July 30, 1933, to Ben¬ 
jamin E. Talbott. (R. 23.) On this testimony the Dep¬ 
uty Commissioner found (R. 216): 

4 4 that the cancellation was effective priors to the 
date of injury and the insurance company,! there¬ 
fore, is not liable for the payment of compensa¬ 
tion | 


II. 

ASSIGNMENT OF ERRORS. 

The court erred: 

(1) In sustaining the motion of the defendants to 
dismiss the plaintiff’s bill of complaint filed Jn said 
cause. 

(2) In entering the decree dismissing the plaintiff’s 

Bill of Complaint. | 

(3) In holding that the compensation order in form 
of rejection of claim, in this case, vras in accordance 
with law. 

(4) In failing to order defendant Deputy Commis¬ 
sioner to make an award to the plaintiff and he^ minor 
children in this case. 

(5) And other errors of law appearing on the face 
of the record. 
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All the assignments relate to the basic questions of 
appellant’s right to a review on the findings as to 
whether or not death was within the course of and out 
of the employment, the liability of the insurance car¬ 
rier, and the other matters in the findings. 

III. 

ARGUMENT. 

A. The Court May, in This Case, Review the Facts to 
Determine Whether They Support the Finding, 
and Whether the Finding is in Accordance With 
Law. 

The matter of the alleged cancellation of the policy 

of insurance, which will be discussed hereafter, is a 

question of law arising upon undisputed facts, and 

therefore reviewable bv the court. The matter of the 

* 

causal connection between the death and the employ¬ 
ment is also a question of law arising upon undisputed 
facts. Therefore the court has authority to review the 
evidence to determine whether the death arose in the 
course of and out of the employment and to determine 
whether there was a sufficient notice of cancellation of 
the insurance policy in accordance with law. 

Liberty Mutual Co. v. Iloage, 61 W. L. R. 565. 

Fidelity Cas. Co. v. Burris , 61 App. D. C. 228. 

1 Poivell v. Iloage, 61 App. D. C. 99. 

1 New Amsterdam Co. v. Ho age, 60 App. D. C. 

40, 41. 

So an Appellate Court, notwithstanding the so-called 
finality of the Deputy Commissioner’s findings, re¬ 
views the testimony in each case to see whether or not 
there was any competent evidence or reasonable evi- 
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dence to support the finding or rejection of claiin, or to 
determine whether the finding is unreasonable, capri¬ 
cious, or arbitrary. j 

Liberty Mutual Co. v. Iloage, 61 W. L. E(. 565. 

New Amsterdam Co. v. Hoage, 60 App. I). C. 40. 

Georgetoivn Hosp. v. Stone, 61 App. D. C. 200. 

i 

The Deputy Commissioner’s finding cannot be based 
on matters not in the record and therefore a review of 
the evidence is required to prevent the Depuiy Com¬ 
missioner making a finding not based on evidence in 
the record. 

Crowell v. Benson, 285 U. S. 22, 47, 76 Led. 599. 

New Amsterdam Co. v. Hoage, 60 App. D. C. 

40, 41. \ 

B. The Facts Show That Deceased Was Killed in the 
Course of and Out of his Employment. 

a. Injuries received while sleeping or staying on em¬ 
ployer’s premises in accordance with the contract 
of employment are compensable. 

As deceased was required by his contract to be on the 
premises where he was killed and, as he was killed 
while on the premises in accordance with the contract, 
death arose out of and in the course of his employment. 
The following statement of the evidence shows this, as 
does the finding. 

The finding shows deceased was resident janitor at 
the Alzarado Apartments (R. 215), and the!evidence 
shows he was subject to call for duty at all hours of 
the day and night and was required to stay- on the 
premises as part of the contract of employment in the 
quarters furnished by his employer. (R. 102, jl05,106.) 
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A fire took place in the premises and deceased was 
burned to death thereon. (R. 215, 216.) Shortly be¬ 
fore the fire, deceased expressed his intention of going 
to his place of employment to attend to the fires. (R. 
145, 154.) He reached the place but a short time be¬ 
fore, obviously with that intention (R. 101-104, inch, 
113, 114), and still had clothes on when he was later 
found dead. (R. 29, 35.) 

In regard to the cause of death, Julia Scott, appel¬ 
lant, testified as follows: Deceased had to attend to 
the furnace, clean halls, take down trash, garbage, etc. 
He would usually take down the trash in the night, and 
clean the halls in the morning. (R. 105.) In the winter¬ 
time he always got up and would see about the fire in 
the night; if he went out anywhere, he would attend 
the fires when he came home, and if he did not do that, 
he would get up during the night and see about the 
fires, because sometimes they would get low before next 
morning. (Rv 105.) He always looked at the fires 
about 4 a. m. (R. 102.) Julia Scott and deceased were 
required to stay on the premises of Talbott at night by 
their contract of employment. (R. 106.) Employer, 
appellee, provided quarters for deceased, his wife and 
children, on the premises. (R. 107, 108.) Julia Scott 
helped deceased perform his duties as janitor. (R. 
111.) In the wintertime the fires were always burning. 
(R, 106, 107.) 

On the night of the death of deceased, which was the 
‘‘coldest night we had had” (R. 106) Julia Scott saw 
deceased at 11:30 p. m. in their apartment in the cellar, 
just before she went to sleep. (R. 101.) 

James Nesbit (appellees’ witness) testified that 
about 2:30 a. m. the same night deceased knocked at 


the door of the locker in the cellar of the Alvarado 
apartment in which he (Nesbit) lived, and askqd him 
to come and get a drink. (R. 126, 127.) They walked 
to Dollar More Bill’s place; both drank while there. 
Deceased was there about a half hour when he Said he 
had to go home to attend to his fire. (R. 128, 136.) 
Nesbit did not go but stayed till 6 a. m. (R. 126.) 
They arrived at Dollar More’s place about 3 a. in. (R. 
129.) Mose Allen, known as Dollar More Bill j( appel¬ 
lees’ witness) corroborated Nesbit’s testimony ih every 
particular, except that according to him deceased and 
Nesbit arrived at his place about 1:30 to 2:30 a. In. De¬ 
ceased left about 3:30 a. m. (R. 145.) Deceased said 
he had to go home and start up his fires (R. 14j), 146), 
and said to Nesbit 44 Let’s go home. I think my fires 
are going down and I have to go to my work.” “I am 
going home to see about my fires.” (R. 154.) 

Julia Scott after falling asleep did not know any 
more until she heard the springs of her bed Squeak. 
(R. 101,113,114.) When next morning, about t^ie time 
that deceased usually got up to look at the fire$, Julia 
Scott was awakened by a jerk of the bed springs, as if 
deceased was getting off the bed. She turned around 
in the bed and heard deceased say, ‘ ‘ Oh, whee! ’ ’ and 
saw a fire which threw light into the room, as he had 
left the door open. Deceased went out the door, through 
the fire. The whole basement was lighted. She [jumped 
out of bed, exclaiming, “The house is on fire.j” She 
got her two children, got a chair in place in the back 
room, punched out a screen, and put her children and 
herself out the window. (R. 101-104, incl.) the fire 
alarm was given at 4:33 a. m., on the morningr of No¬ 
vember 27, 1932. (R. 28.) 


Deceased was found dead two days later in the bot¬ 
tom of a dumb waiter shaft in the Alzarado Apart¬ 
ments, and had on his trousers and underwear. (R. 
29, 35.) He died on the premises (R. 122, 123), from 
universal burns of the body. (R. 28, 31.) The finding 
of the Deputy Commissioner vras in substance the 
same. (R. 215, 216.) 

The Deputy Commissioner finds (R. 216): 

* * that. the claimant failed to establish 

by evidence that the employee’s injury and death 
on November 27, 1932, arose out of and occurred 
in the course of his employment; that there is no 
evidence of any causal connection between the em- 
plovment and the cause of death, and from the 
evidence it appears that the said death may have 
been the result of homicide or other causes not 
connected with his employment.” 

Whil6 the above finding down to the semi-colon, if 
it stood alone, might be treated as a definite finding 
against claimant on the essential question as to whether 
or not death “ arose out of and occurred in the course 
of his (deceased’s) employment,” when taken in con¬ 
nection with what follows the semi-colon, the definite¬ 
ness of the finding disappears. What follows shows 
plainly that the mind of the Deputy Commissioner 
comprehends what precedes and what succeeds the 
semi-colon as one idea. What succeeds, however, is 
not a specific finding that death was due to homicide. 
Had there been a specific finding to that effect what 
precedes would be justified. The innuendo of homicide 
does not support what goes before it. 

It might, therefore, be contended that there is no 
finding of fact justifying the denial of the claim. It 
is, however, submitted that in so far as the Deputy 
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Commissioner has made findings against the claimant, 
both as regards what precedes and what succeeds the 
semi-colon, there is no evidence to support lps con¬ 
clusions. ! 

The aforesaid evidence shows clearly that deceased 
was on the premises of his employment, eithep sleep- 

i 

ing, resting, or working, by virtue of his contract of 
employment, when he was burned to death by a fire on 
the premises. Detailed reference is made to jjist one 
case in which compensation was awarded in a situation 
of this kind. In Gileotti v. Hoffman, 246 N. pT. 279, 
and 56 A. L. R. 500, a chef in a hotel slept there by 
virtue of his contract of employment. Thp hotel 
burned and he was burned to death while in his room. 

I 

The court held that death was compensable. The court 
said: I 

4 ‘ The relation of employer and employee! did not 
cease because the employee was off duty !* * *. 
The parties contemplated that Gileotti, wjhen not 
engaged in work, should occupy his room because 
he was an employee. He was reasonably 'exercis¬ 
ing his right, which his contract of employment 
authorized him to exercise. He did not become a 
boarder when he ceased to cook. I 

“A more serious question is: Did the death 
arise out of his employment * * * An accident 
due to fire springs from a risk peculiar to the par¬ 
ticular locality of the work. If the employee were 
not in the burning building he would not qe within 
the zone of danger. It follows that his | employ¬ 
ment called him into a source of potential danger 
from that source. 

“* * * It was of little consequence whether 
Gileotti had his trousers on or off, or was prepar¬ 
ing for bed or to leave the premises. He was 
where his employment took him at the tinje and he 
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was exposed to a risk arising out of such employ¬ 
ment. ’ 9 

To the same effect are Rucker v. Read, 39 N. J. L. J. 
48, 31 A. L. R. 1256, and Holt Lumber Co. v. Ind. 
Comm., 168 Wis. 381, 170 N. W. 366, and numerous 
other cases listed in the annotations in 31 A. L. R. 1252 , 
and 56 A. L. R. 512, including not only well-reasoned 
cases in the states of this country, but also cases in the 
English and Irish reports. These cases refer specifi¬ 
cally to employees of hotels and apartment houses. 
(31 A. L. R. 1256; 56 A. L. R. 513.) The cases allow¬ 
ing recovery under these circumstances represent the 
decided weight of authority. In so far as there are 
cases to the contrary, the United States Supreme Court 
cases following indicate that the majority viewpoint 
should be followed. In Cudahy Packing Co. v. Parra- 
more, 263 U. S. 418; 68 L. ed. 366, an employee was in¬ 
jured while crossing railroad tracks outside the place 
of employment and before his employment commenced, 
but while on his way to work. It was not possible for 
him to reach his place of employment by any other 
route. The court held the injury was compensable (p. 
370), and said: 

“He (Parramore) had no other choice than to 
go over the railroad tracks in order to get to his 
work; and he was in effect invited by his employer 
to do so. And this he was obliged to do regularly 
and continuously as a necessary concomitant of 
his employment, resulting in a degree of exposure 
to the common risk beyond that to which the gen¬ 
eral public was subjected.” 

This doctrine was extended in Bountiful Brick Co. 
v. Giles, 276 U. S. 154; 72 L. ed. 507, to a case where 
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the employee had a choice of one or more Routes to 
his place of employment. These two cases ^ere fol¬ 
lowed in Voelil v. Indemnity Co., 288 U. S. 1(?2; 77 L. 
ed. 676, in a case in which the employee was riding in 
his own automobile on his way to his place of; employ¬ 
ment at the time he was injured. 

In Georgetown Hospital v. Stone , 61 App. D. C. 200, 
this court said the Compensation Act should be con- 

i 

strued liberally in favor of the employee. 

b. Appellant is entitled to the benefit of the presump¬ 
tion that in the absence of substantial evidence to 
the contrary the claim comes within the provisions 
of the Compensation Act. 

Deceased met his death on the premises of his em¬ 
ployer (R. 122), during his hours of employment. (R. 
105, 102, 106, 107, 108.) His death was by burns (R. 
28, 31), from a fire which took place on these premises. 
(R. 28.) The Compensation Act provides: 


44 Sec. 20. In any proceeding for the; enforce¬ 
ment of a claim for compensation underj this Act 
it shall be presumed, in the absence of substantial 
evidence to the contrary— 

(a) That the claim comes within tjhe provi¬ 
sions of the Act.” 


There is no substantial evidence of homicide, suicide 
or drunkenness causing his death, or of any other cause 
of his death, as will be shown hereafter. Therefore the 
presumption that the claim comes within the Act 
should apply. 

Liberty Mutual Co. v. Hoage, 61 "VV. L.j R. 565. 

New Amsterdam Cas. Co. v. Hoage 60 App. 

D. C. 40. 
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Fidelity Cas. Co. v. Burris, 61 App. D. C. 228. 

Fogarty v. Nat. Biscuit Co., 221 N. Y. 20. 

Driscoll v. Gillen & Sons, 226 N. Y. 568. 

c. There is no finding of homicide and no testimony 
upon which to base such a finding. 

The Deputy Commissioner found (R. 216) that 4 ‘said 
death may have been the result of homicide or other 
causes not connected with his employment. ” This so- 
called finding is vague, and if it has any meaning at 
all it is to the effect that, while there is testimony tend¬ 
ing to prbve homicide, there was no homicide proved. 
The finding indicates that the mind of the Deputy Com¬ 
missioner was blurred and that he was in doubt as to 
a good reason for finding that the death did not arise 
in the course of and out of the employment. To justify 
the finding, however, that the death did not arise in the 
course of and out of his employment the Deputy Com¬ 
missioner added this gratuitous suggestion that the 
death may have been the result of homicide or other 
causes. In no place does he suggest the meaning of 
the phrase “other causes.” So being in doubt, he 
gives the benefit of the doubt in his mind against the 
presumption that ought to obtain, which is discussed 
in the previous section. 

The appellees abandoned the theory of homicide in 
their argument before the lower court, expressly stat¬ 
ing that homicide is out of the case. However, we dis¬ 
cuss the evidence here, in case appellees change their 
mind. 

The origin and place of the fire was unknown (R. 
196) according to the official report of the Fire De¬ 
partment, in which Raymond C. Roberts, fire inspector, 
concurred, though he gave his personal opinion that 
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the fire originated in the basement, close to the base¬ 
ment stairs, between the basement stairway ^nd elec¬ 
tric switchboard in that vicinity. (R. 197.) He ad¬ 
mitted all trace of the origin of the fire was blojtted out. 
(R. 196, 197.) According to several witnessed the de¬ 
ceased could have entered the shaft by his own efforts. 
These witnesses saw the body when it was found in the 
shaft. Captain Murphy, Fire Department (R|. 43, 44), 
Private Redman, Fire Department (R. 46-52, inch), 
and Ira Keppler, Fire Prevention Bureau (the latter 
appellees’ witness). (R. 77, 78, 81.) Roberts did not 
see the body in the shaft. (R. 188.) In hisj opinion, 
Nesbit was responsible for the position in {which he 
understood deceased was found. (R. 201, ^02.) He 
understood that when the bodv was found in {the shaft 
the head was on the shoulders, his face was ujt>, and the 
shoulders on the floor, the body resting on tlife should¬ 
ers. (R. 187, 188.) The three witnesses wh6 saw the 
body in the shaft testified in substance that {the body 
was in a crouched position, buttocks were touching bot¬ 
tom of the basement, feet and head were up.j (R. 77.) 
His head was as high as his feet, “sort of do 
(R. 47), knees doubled. (R. 49.) 

Nesbit testified that he had a friendly scuffle with 
deceased. (R. 131.) Roberts testified that) he knew 
from someone (never stated who) that prior (to the fire 
Nesbit and deceased had a fight over deceased’s wife. 
(R. 206.) Talbott testifie_d that deceased tojd him the 
day before the fire that he had a fight with someone, 
but did not say who it was. (R. 164, 165.) jriiere was 
no evidence of trauma or injury about the head, brain, 
or abdomen. (R. 35, 36.) 

The theory of homicide was based solely 0n the tes¬ 
timony of Raymond C. Roberts (R. 180 et\seq.) who 
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said he did not understand how the deceased got in the 
shaft by himself in the position in which he thought 
deceased was found (R. 184, 187, 188) and it w^as his 
opinion that Nesbit was responsible for the position 
in which he thought deceased was found. (R. 206, 
208.) He thought Nesbit was responsible because of 
hearsav statements that Nesbit had trouble with de- 
ceased over the latter’s wife. (R. 208.) His under¬ 
standing without seeing the body in the shaft (R. 198) 
of the position in which deceased was found was in¬ 
correct because he thought the head was down on the 
shoulders, the face up and shoulders on the floor, body 
resting on the shoulders. (R. 198, 203.) The only 
three eye witnesses stated in effect that the body was 

w * 

in a crouched position, buttocks were touching the bot¬ 
tom of the basement, feet and head were up, and knees 
doubled. (R. 77, 47, 43.) Roberts’ opinion testimony 
was therefore based on an assumption that was not 
true in fact. If the body was in the shaft in the posi¬ 
tion in which Roberts understood it was, there would 
have been some basis for his opinion, for the position 
understood by Roberts would have been the position 
of one who was dumped into the shaft by another. 
The only testimony of a quarrel between Nesbit and 
deceased was the aforesaid hearsay testimony of 
Roberts. At most it would only prove a motive, which 
is certainly insufficient of itself to connect Nesbit with 
any murder of deceased. There is not one bit of tes¬ 
timony to connect Nesbit with the murder of deceased. 
The only evidence shows he was not anywhere near 
the building at the time. (R. 126.) There was not one 
bit of testimony on 'which an opinion of homicide could 
be based. Opinion testimony must be based on facts 
proved in evidence. Liberty Mutual Co . v. Hoage, 61 
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W. L. R. 565. Without this opinion the 
homicide falls to the ground. 

Without substantial evidence to the contrary, the 
presumption is that death is accidental. Suicjide and 
murder are not presumed. 

West man’s Case (Me.), 106 Atl. 532. j 
Compensation Act , sec. 20(d). 

d. There was no proof of intoxication , either Js a sole 
or contributing cause of death. 

The only finding the Deputy Commissioner made as 
to intoxication (R. 216) was that “the employer failed 
to establish that the death was caused solely by in¬ 
toxication.” 

Appellees in the lower court abandoned th^ theory 
of homicide and contended that the deceased jwas en¬ 
joying a drunken debauch when he met his deatjti. This 
contention was made in spite of the fact that the 
Deputy Commissioner made the foregoing finding, and 
made no finding that the deceased was intoxicated to 
any extent. So the appellees are in the inconsistent 
position of rejecting the Deputy Commissiondr’s sug¬ 
gestion (homicide) as to the possible cause of tjie death 
and attempting to sustain the Deputy Commissioner’s 
finding on a theory (intoxication) not supported by 
the finding, as well as not supported by the evidence. 
Appellees are in effect rejecting the Deputy Commis¬ 
sioner’s finding, when as appellees they are l}ound to 
rely on the finding and to request this court to sustain 
it. 

The only testimony as to intoxication of deceased im¬ 
mediately preceding his death was the opinio^i of Dr. 
C. J. Murphy, who gave his opinion that deceased was 


i 

l 
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drunk and drunkenness was a contributing* cause of the 
death. An examination of his testimony shows that 
the only indisputable fact on which the opinion was 
based was that the stomach content of the deceased at 
the autopsy of his body contained 9.06 per cent alcohol, 
a large amount. (R. 36, 38.) The opinion was based 
also on the statement of Dr. Murphy that by experi¬ 
ments and tests he knows that heat will cause alcohol 
to evaporate (R. 40), though he admitted he had no 
scientific way of estimating the amount of liberation 
of alcohol from the bodv between November 27th, the 
day of the fire, and November 29th, the day of the 
autopsy. (R. 39, 40.) His opinion was to the effect 
that there being an unusually large amount of alcohol 
in the stomach at the time of death, deceased must have 
been drunk, and being drunk it must have contributed 
to his death. The experiments and tests, however, were 
not in evidence and there was no evidence to show that 
the experiments and tests were made under circum¬ 
stances similar to those prevailing at the time of the 
occurrence about which the doctor testified. Without 
such a showing the experiments and tests would not be 
admissible in evidence. (Note: 8 A. L. R. 18; 85 A. L. 
R. 479; Lake Erie R. R. Co. v. Mugg, 132 Ind. 168, 174.) 
Unless the experiments were in evidence they could 
not be the basis of an opinion. Liberty Mutual Co. v. 
Iloage, supra. So the opinion was given without any 
knowledge of how much alcohol had been lost by evap¬ 
oration and therefore without knowing how much 
alcohol was in the stomach at the time of death. 

Furthermore, there was no testimony to show 
whether a large or small amount of alcohol was nec¬ 
essary to make the deceased intoxicated. The court 
will take judicial notice of the fact that men are af- 
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fected differently by similar amounts of alcohol and 
that some men can drink large amounts of alcjohol with¬ 
out getting intoxicated. Without proof of one’s ca¬ 
pacity to drink, mere proof of the quantity drunk is 
not even prima facie proof of intoxication, j 


James v. State, 193 Ala. 55, 67, 

Gourly v. Ky., 140 Ky. 221, 

Steinkrauer v. Eckstein, 170 Wis. 4S]’, 

Tuttle v. Bussell, 2 Day (Conn.) 201, |204, 
Hoagland v. Canfield, 160 Fed. 146, ! 

Lefens v. Ind. Comm., 286 Ill. 32, 121j N. E. 182, 
Evens v. La., G. & F. Co., 140 So. 245j 


In James v. State, supra, the court excluded defen¬ 
dant’s question to the state’s witness, “Hjid he been 
drinking pretty heavily for several days previous to 
the killing?” At the time of the question! there was 
no testimony before the court that defendant was 
drunk in any degree on the day of the killing or at any 
other time. The court said in sustaining} the lower 
court: ! 


“It is, of course, to be conceded that,!when there 
is evidence of drunkenness, its probable degree 
may be illustrated by showing that it | was imme¬ 
diately preceded by protracted and li^avy drink¬ 
ing, yet proof of the latter fact aloije does not 
even prima facie show that it was in f^ct followed 
by any degree of drunkenness. ’ ’ 


i 

In the case at bar the only persons who actually were 
with deceased within a short while prior (o his death 
testified that deceased was sober, which appears from 
the following statement of the testimony: 

Julia Scott testified deceased had not been drink- 
ink before she went to bed. (R. Ill) Both Nesbit 
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and Dollar More Bill testified tliat deceased had 
only a couple of small drinks in their presence (R. 
128, 151, 152) and was not drunk with them that 
night and did not leave Dollar More’s place drunk. 
(R. 138,153.) Roberts, fire inspector, did not con¬ 
centrate on drinking phase because his investiga¬ 
tion showed that deceased left Dollar More’s place 
under his own power and was not so dead drunk 
that he couldn’t get away. (R. 208.) 

The last three witnesses are appellees’ witnesses. 
Roberts is only testifying to hearsay, the value of 
which there is no way of judging. In any case, even 
Roberts does not testify that deceased was drunk. In 
so far as these witnesses are concerned, there is no 
competent evidence on which to base a finding of in¬ 
toxication, which no doubt is the reason why the Deputy 
Commissioner fails to make such a finding. 

Nowhere in all the record is there any competent evi¬ 
dence as to the manner in which or extent to which in¬ 
toxication contributed to or caused the death of de¬ 
ceased. There is no evidence in the record upon which 
to base an ’inference or a supposition of intoxication, 
and Dr. Murphy’s opinion is consequently a gratuitous 
assumption. 

e. To prevent an aivarcl of compensation the death must 
result solely f rom intoxication. 

The fitiding of the Deputy Commissioner 4 4 that the 
employer failed to establish that the death was caused 
solely by intoxication” settles that matter. On pages 
122, 123 of the record, it appears that the appellees’ 
contention on this matter before the Deputy Commis¬ 
sioner was that the injury was caused solely by in¬ 
toxication. But appellees in the court below contended 
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that the deceased was enjoying a drunken (Jebauch 
when he met his death, and that therefore he could 
not have been injured in the course of and oi^t of his 
employment. Of course, as shown in the preceding 
section, it is a contention for which there is!no evi- 

i 

dence in support. 

Ordinarily, drunkenness merely tends to establish 
negligence, which does not prevent an award jof com¬ 
pensation ( Compensation Act, s. 5), or the fault of 
the employee, which also does not prevent ah award 
of compensation, (lb. s. 4(b) .) If the injury arose 
in the course of and out of the employment, then in¬ 
toxication must be the sole cause of the deatlj to pre¬ 
vent an award of compensation. Mere intoxication is 
not sufficient, (lb. s. 3(b) .) 

Griffith £ Sprague v. Marshall, 56 Fed. 2d 665, 
American Ice Co. v. Fitzhugh, 128 Md. 382, 
Nekoosa Edwards Paper Co. v. Ind. Co\nm., 154 
Wis. 105, 

Hahneman Hosp. v. Ind. Comm., 282 Ill. 316, 
118 N. E. 767. 1 

In Griffith & Sprague v. Marshall, supra, decided un¬ 
der the Longshoreman & Harbor Worker’s iAct, the 
Deputy Commissioner found that the decedenj was in¬ 
toxicated at the time of receiving his injury [but that 
nevertheless the dependents were entitled to compen¬ 
sation because the intoxication was not the sCle cause 
of the death. In this case the Deputy Comujiissioner 
did not find that there w’as any intoxication it all, or 
even suggest it as he did in regard to homicide. 

In Illinois the compensation act has a provision 
similar to that in the District of Columbia, requiring 
the injury to arise out of and in the course of the em- 
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ployment. In the case of Hahneman Hospital v. Ind. 
Comm., 282 Ill. 316,118 N. E. 767, a hospital employee, 
whose duties included overseeing of several jobs was 
found at the bottom of a flight of stairs with injuries 
which resulted in his death. It was contended that the 
death was not due to an accident but to intoxication. 
Ten minutes before the accident he receipted for coal 
bills. The court said: 

“The finding that he was not so intoxicated as 
to take him out of the course of his employment 
and that the injury causing his death did not re¬ 
sult directly from his intoxicated condition must 
be sustained. If he had been in such a state of 
intoxication as to totally incapacitate him from 
performance of his work the injury and death 
might properly be said to arise out of his condi¬ 
tion rather than his employment. Before drunken¬ 
ness can be said to bar a recoverv under the work- 
men’s compensation act the employee must be so 
intoxicated, as shown by the evidence, that the 
court can say, as matter of law, that the injury 
arose out of his drunken condition, and not out of 
his employment. * * * Our statute was not 

designed to make contributory negligence of the 
employee, or a defense of that nature, a bar to his 
recovery under the workmen’s compensation act, 
where, as in this case, his injury arose out of and 
in the course of his employment.” (Italics are 
ours.) 

In the four cases above cited there was a finding of 
intoxication, yet compensation was awarded. The pur¬ 
port of all these cases is that intoxication prevents 
compensation only vrhen it is the sole and exclusive 
cause of death. As far as the fact is concerned it is 
covered by the finding of the Deputy Commissioner. 
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C. A Policy of Insurance Cannot be Cancelled Unless 
There is a Proper Notice of Cancellation Furbished 
to the Commissioner and to the Employer in Strict 
Compliance With the Act. 

The appellee, Royal Indemnity Company, wlas the 
insurance carrier at the time of the death and |lie in¬ 
surance policy No. C-598146, covering the employees 
of appellee, B. Earlie Talbott, was still in force at that 
time. The Deputy Commissioner was in erro^ as a 
matter of law in holding that there was a proper| notice 
of cancellation of said policy in accordance wjth the 
Compensation Act. 

Appellee insurance carrier relies on a letter of can¬ 
cellation, which contained a wrong number (C-369146) 
as the number of the policy actually covering the em¬ 
ployees of Talbott. (R. 17, 18.) Records of tlie com¬ 
mission show coverage by the Royal Indemnity Com¬ 
pany from July 1, 1932, to June 30, 1933, undeif policy 
No. C-598146, the correct number. (R. 23.) There is 
also the admission of Talbott, appellee, by his attor¬ 
ney, that he did not pay the premium after July, 1932. 
(R. 20.) There is also the statement of counsel for the 
appellee, Indemnity Company, not under oath, that the 
number C-569146 in the notice of cancellation was an 
error and should have been C-598146. (R. 17,18.) The 
Deputy Commissioner made the statement that if the 
appellee Indemnity Company proved it was a typo¬ 
graphical error he would hold the notice valid, i (R. 23, 
24.) Then without such proof he determined! that it 
was an error and held the cancellation notice v^lid and 
at the threshold of the case excused the appellee In¬ 
demnity Company from participation in the case, re¬ 
lieving them of liability as insurance carried in the 
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case, from all of which appellant noted an exception. 
(E. 26.) No policy other than C-598146 covered this 
risk. (E. 24.) The only notice that the employer re¬ 
ceived was that the 44 policy would be cancelled if the 
premium was not paid by a certain time.” (E. 21.) 
(Italics ours.) The employer admitted, however, that 
there was no coverage in November, the time of the 
death. (E. 26.) 

The Deputy Commissioner cannot base his finding 
on matters not in the record. To do so is error of law. 
Croivell v. Benson , 285 U. S. 22, 46; 76 L. ed. 599. In 
finding th#t there was a typographical error, the 
Deputy Commissioner did so without having evidence 
of it, except the aforesaid statement of counsel of the 
Indemnity Company, not under oath and based on 
hearsaV. Furthermore, there is no evidence that there 
was a notice of cancellation sent to the employer. 

A typographical error is not sufficient to excuse the 
appellee Indemnity Company from furnishing a proper 
notice of cancellation to the Commission, as it, the 
agency to protect the employee, cannot do its duty un¬ 
less it gets a cancellation notice, accurate at least as 
to the policy number. Section 39 of the Compensation 
Act provides that the Commission shall administer 
the Act. Section 35 provides that when the employer 
is not a self-insurer the Commission shall provide for 
the discharge, by the carrier for the employer, of such 
obligation and duties of the employer in respect of his 
liability for compensation. Section 32 provides that 
4 4 every employer shall secure the payment of compen¬ 
sation under this Act, either by insuring or keeping- 
insured the payment of such compensation by qualify¬ 
ing as a self-insurer. ’’ The Deputy Commissioner did 
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nothing to compel Talbott to get new insurance rely¬ 
ing upon the records of the Commission which Showed 
that Talbott was insured by Royal Indemnity Com¬ 
pany, appellee, and no cancellation had occurred. 

Whether or not there was a sufficient cancellation 
depends upon the meaning of Section 36 (b) of the 
Compensation Act which provides: 

“No * * * policy * * * shall be cancelled 
* * * until at least thirty days have elapsed 

after a notice of cancellation has been sen; to the 
deputy commissioner and to the employer in ac¬ 
cordance with the provisions of subdivision (c) of 
section 12.’’ 

Section 12 (c) of the Compensation Act provides: 

“Notice shall be given to the deputy commis¬ 
sioner by delivering it to him or sending it bv mail 
to his office, and to the employer by delivering it 
to him or by sending it by mail addressed! to him 

at his last known place of business * * *.” 

I 

! 

The important question is whether a notice (Contain¬ 
ing a wrong policy number is sufficient. The distin¬ 
guishing feature of a policy is its number, which is the 
one thing making it different from any other policy. 
It must be correct in order to effect a cancellation of 
any particular policy. A strict interpretation of sec¬ 
tion 36(b) requires this and a strict interpretation of 
the Act is necessary in order to meet the principle that 
the Compensation Act should be construed liberally in 
favor of the employee. Georgetown Hospital ii Stone , 
61 App. D. C. 200. While there are no cases strictly 
in point on the facts, yet the following compensation 
cases hold that an insurance policy can be cancelled 


i 
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only by strict compliance with the policy or with the 
Act. 


Haider v. Cour d’Alene, 39 Ida. 621, 

Maryland Cas. Co. v. Johnson, 134 Okla. 174, 
Levan v. Pottstown By. Co., 279 Pa. 3S1, 382, 
Or ammo v. Greenpoint, 204 N. Y. S. 419, 
Skoczlois v. Vinocour, 221 N. Y. 276, 116 N. E. 
1004. 

In Ilauter v. Cour d’Alene, supra, the following lan¬ 
guage was used: 

“In view of the fact that such contracts are is¬ 
sued not only for the benefit of its employees, who 
necessarily have no control over the contract, we 
are of the opinion that such contracts should be 
cancelled only by a strict compliance with the con¬ 
ditions of the contract itself / 7 

CONCLUSION. 

The court below did not write an opinion and there 
is no way of knowing its reason for dismissing the bill 
of complaint in this case. It is respectfully submitted, 
however, that there was reversible error by the lower 
court in dismissing the bill, and the decree of the court 
should be reversed for the reasons: 

(1) The death did arise in the course of and out of 
the employment inasmuch as there was a causal con¬ 
nection between the employment and the death be¬ 
cause : 

(a) the deceased was required to be on the place 
of employment by virtue of his contract at 
the time of his death by fire. 

(b) claimant is entitled to the benefit of the pre¬ 
sumption clause in section 20 of the Compen¬ 
sation Act. 
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(2) There was no evidence of intoxication or of 
homicide, or that intoxication in any way contributed 
to the death, so as to prevent an award of Compen¬ 
sation. 

Therefore the death was compensable and this case 
should be remanded to the Supreme Court of the Dis¬ 
trict of Columbia with directions to said court to issue 
a decree directing the Deputy Commissioner,; Robert 
J. Hoage, appellee, to make a finding in favojr of ap¬ 
pellant’s claim and determine the amount of thte award 
to her and her two children in accordance with }aw. 

Respectfully submitted, 

Charles V. Imlay, i 
George G. McLeish, 

John H. Wilsox, 

J. Flipper Derricot^te, 

Attorneys for Appellant. 
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No. 6157 


JULIA B. SCOTT, Appellant, 


vs. 


ROBERT J. HOAGE, Deputy Commissioner; UNITED 
STATES COMPENSATION COMMISSION, B. EAR- 
LIE TALBOTT, and ROYAL INDEMNIFY COM¬ 
PANY, a Corporation, Appellees. 


BRIEF ON BEHALF OF APPELLEES ROYAL INDEM¬ 
NITY COMPANY AND B. EARLIE TALBpTT. 


Statement of Facts Applicable to Insurance Coverage. 

The above mentioned cause arises out of an ordpr of com¬ 
pensation denying benefits to Julia B. Scott anp her two 
minor children, Anual David Scott and Pearlj Beatrice 
Scott, the said Julia B. Scott being the surviving wife of 
William McKinley Scott, deceased, under the provisions 
of the Compensation Law in force in the District;of Colum- 
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bia, namely the “Longshoremen’s & Harbor Workers’ 
Compensation Act of March 4, 1927 (U. S. C. A., Title 33, 
Ch. 18)”, as made applicable to the District of Columbia 
by the Act of May 17,1928 (D. C. Code, T. 19, Ch. 2), which 
Act will be referred to hereinafter as the Compensation 
Law. 

On November 27, 1932, the decedent, William McKinley 
Scott, was employed by the appellee, B. Earlie Talbott, as 
resident janitor of an apartment house located at 70 Rhode 
Island Avenue, N. W. On that day, about four o’clock, 
A. M., a fire occurred in said apartment building*. Two 
davs thereafter, the charred bodv of said William Me- 
Kinley Scott was found jammed in a dumb waiter shaft, 
life being* extinct; that prior thereto and on, to wit, 
May 19, 1932, the appellee, Royal Indemnity Company, 
issued a policy of Compensation Insurance to take effect on 
July 1st, 1932 (R. 16). This policy of insurance covered B. 
Earlie Talbott in the operation of the apartment house 
located at 70 Rhode Island Avenue, N. W., as aforesaid, and 
known as the “Alzarado Apartments”; that on, to wit, July 
22, 1932, the appellee, Royal Indemnity Company, filed with 
the U. S ! . Compensation Commission for the District of 
Columbia, a letter notifying* the Commissioner of the cancel¬ 
lation of the Policy (R. 17), and at the same time notifying* 
by letter, 1 the employer, B. Earlie Talbott, of said cancel¬ 
lation (R. 21); that the original policy issued by said ap¬ 
pellee contained the policy number C598-146 and the records 
of the commission showed that to be the correct number 
(R. 18); that inadvertently, however, a typographical error 
appeared on the letter of cancellation forwarded to the 
Commission, in that the Policy Number mentioned in said 
letter was quoted as “C569-146”, instead of C598-146, as 
aforesaid, but the letter, however, specifically mentioned 
that the policy intended to be cancelled as of that date, was 
the policy issued May 19, 1932, to Benjamin E. Talbott who 



was admitted to be the same party as B. Earlie Talbott 
(R. 18). This letter of cancellation was introduced into evi¬ 
dence by the Deputy Commissioner as shown from the 
record (page 25). 

The records of the Commission further showed that there 
was no other policy covering this risk except Policy 
No. C598-146 (R. 18). This letter of cancellation, sent by 
the appellee, Royal Indemnity Company, was n^ver an¬ 
swered by the Commission and the Company was under the 
impression that the policy had been cancelled as o|f record 
with the Commission from July 22, 1932 (R. 18,^19, 20). 
The employer, appellee, B. Earlie Talbott, by and I through 
his counsel, admitted at the hearing that he ha^. no in¬ 
surance coverage at the time of the accident on November 
27, 1932 (R. 26), and the said employer further admitted 
by his attorney that, he did not pay any premium after 
July, 1932 (R. 20). Record, pages 24 and 25, discloses that 
there was no other policy ever issued to this assured and 
that the policy No. C598-146 was a later issue tjhan No. 
C569-146 so that the probability of the latter beiijg issued 
after Policv No. C598-146 was very unlikelv. 

Record, page 23, shows that the Deputy Commissioner 
from the evidence, believed that a typographical error had 
occurred and that the cancellation clearly referred to the 
only policy in existence, No. C598-146, and that sjince due 
notice of cancellation had been given for a period of thirty 
days, in accordance with the Act, the cancellation was 
proper, ns being effective on the 21st day of August, 1932 
(R. 24). That before proceeding with the case on its 
merits, surrounding the death of the decedent, j William 
McKinley Scott, the Deputy Commissioner, with regard 
to the insurance coverage made a finding of fact that there 
was no insurance coverage at the time of this accident and 
the appellee, Royal Indemnity Company, should therefore 
be dismissed as a party defendant to the hearing (R. 26). 
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On July 27, 1933, the Deputy Commissioner, by an award 
in writing, confirmed his ruling* that there was no insurance 
coverage at the time of the accident and further rejected 
appellant’s claim for compensation on the merits of the 
case. From this award, the appellant filed a Bill of Com¬ 
plaint in the Supreme Court of the District of Columbia 
under the provisions of the Compensation Law, to secure 
a Mandatory Injunction, which said Bill of Complaint, upon 
motions to dismiss filed by the appellees, was dismissed 
and it is from this ruling* of the Supreme Court of the Dis¬ 
trict of Columbia that this appeal is now being prosecuted. 

ARGUMENT. 

The finding of the deputy commissioner that there was 
no insurance coverage at the time of this accident is sup¬ 
ported by sufficient and competent evidence in the tran¬ 
script of record. 

From the foregoing facts, it will be observed that we 
have presented for the consideration of this Court a situ¬ 
ation where there was only one insurance policy in exist¬ 
ence covering* the employer, B. Earlie Talbott. This par¬ 
ticular policy bore, as is usual and customary, a certain 
policy number. The policy was to take effect July 1, 1932 
but no premium was at any time paid to the appellee, Royal 
Indemnity Company. Accordingly on July 22nd, due notice 
of cancellation was sent to the Commission as well as to 
the employer. 

The notice of cancellation specifically mentioned the 
name of the employer but carried a reference to a wrong 
policy number instead of the correctly designated policy 
number of record. The employer, through his duly au¬ 
thorized counsel, admitted that he had no coverage at the 
time of this accident and that lie understood that the policy 
had been cancelled and he had paid no premiums thereon. 
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The question, therefore, resolved itself purely intq one of 
fact as to whether or not the mere fact that typographical 
error had very apparently occurred in mentioning the 
policy as C569-146 rather than C598-146, a prope:: notice 
of cancellation had been complied with under the tbrms of 
Sections 36(b) and 12(c) of the Act. 

We respectfully submit that the position of the appellant 
in this case, with respect to the cancellation of this policy, 
is highly technical. The privity of contract existed be¬ 
tween the Royal Indemnity Company and the employer, 
B. Earlie Talbott. At the time the policy was issued and 
the contract entered into, there was no thought on the part 
of any of the contracting parties that injury woijild sub¬ 
sequently occur to the decedent. He and the appellant 
are therefore total strangers to the contractual relations 
entered into between the employer and the insurance car¬ 
rier, and we respectfully submit the appellant shcjuld not 
be permitted to raise a technical objection to the cancel¬ 
lation of this contract as between the parties in privity 
thereto, merely and solely upon the ground that ah honest 
mistake of fact occurred in mentioning the policy number. 
The record fails to disclose, nor was it contended that 
there was any fraud or unfair dealings with respect to 
this particular contract of insurance on the part of any 
of the contracting parties involved, and it is earnestly 
urged that if any such contention as appellant advances 
is to be considered, the party to advance such contention 
should be the employer or assured, who was in privity with 
the insurance carrier, rather than a total stranger thereto, 
from whom no consideration passed in the execution of 
such contract. The record discloses, as aforesaid, that the 
employer, or assured, recognized the cancellation and ac¬ 
cepted it as proper on the date the said policy was Actually 
cancelled. Sections 36(b) and 12(c) specifically igive to 


6 


the insurance carrier the right to cancel its policy. Sec¬ 
tion 36(b) simply prescribes that the notice necessary for 
cancellation shall extend at least thirty days before such 
cancellation shall be effective, while Section 12(c) simply 
provides the manner in which the notice shall be served, 
and the record discloses that this section was fully com¬ 
plied with and there has been no contention raised to the 
contrary, except the technical objection that the notice con¬ 
tained the wrong policy number. 

We feel that this Court is fully acquainted with the 
general principle of law governing findings of fact with 
respect to compensation commissions, and we respectfully 
submit that the record amply discloses competent and sub¬ 
stantial evidence to support the Deputy Commissioner’s 
ruling, and under these circumstances the great weight of 
authority in the United States, interpreting Section 21 
of the Compensation Act, Sub-section B, under which this 
suit is instituted, holds that the findings of fact made by 
Industrial or Compensation Commissions, on cases pre¬ 
sented for decision, are final, and will not be disturbed by 
the courts upon appeal where there is any evidence to sup¬ 
port the findings. 

This Court has had occasion to decide the principle of 
law enunciated above in so many recent cases, including 
eases that counsel for the insurance carrier have personally 
presented for argument involving this particular kind of 
litigation, that we are well aware of the fact that the court 
is fully and thoroughly acquainted with the rule governing- 
findings of fact of Compensation Commissions, and do not 
feel it necessary therefore to lengthen this brief by quota¬ 
tions from the decided cases in this and other jurisdiction. 

Since, therefore, the transcript of record discloses suf¬ 
ficient competent and substantial evidence to support the 
findings of fact of the Deputy Commissioner, insofar as 
the insurance coverage is concerned, the appellee, Koval 


Indemnity Company, respectfully submits that the ruling 
of the Supreme Court of the District of Columbia in dis¬ 
missing the appellant’s Bill of Complaint should be 
affirmed. 


Argument on Behalf of Appellee, B. Earlie 

Court review is limited by the Act to a determination 

i 

as to whether the Compensation Order is in accordance 
with law. If in accordance with law, the Commission- 
er’s Findings are final. In Crowell v. Benson, 52 S. Ct. 
Rep. 285, the Court said: 



“The object is to secure within the prescribed limits 
of the employer’s liability an immediate investigation 
and a sound practical judgment, and the efficiency of 
the plan depends upon the finality of the determina¬ 
tions of fact with respect to the circumstances, nature, 
extent, and consequences of the employee’s! injuries 
and the amount of compensation that should be ac¬ 
corded.” 


And in Powell v. Hoage, 61 App. D. C., 99, the C 




urt said: 


“We therefore reach the conclusion that ihe cases 
in which ice may set aside an order of the Commis¬ 
sioner as ‘not in accordance with law’ are o\dy those 
in which it appears that there is an error of law, or 
in which the order of the Commissioner is not sup¬ 
ported by substantial evidence, as well, of course, in 
those in which it is arbitrary and unreasonable. If 
the finding, however, is supported by substantial evi¬ 
dence, it is final.” 


In Employers’ Liability Company v. Hoage, #5$29, Jan¬ 
uary 29, 1934, the Court said: j 

“Only in a case in which there is no evidence rea¬ 
sonably to support the findings, may we set ^side the 
award of the Deputy Commissioner.” 
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Court review is limited by the Act to a determination 
as to whether the Compensation Order is in accordance 
with law. If in accordance with law, the Commission¬ 
er’s Findings are final. In Croivell v. Benson, 52 S. Ct. 
Rep. 285, the Court said: ! 

“The object is to secure within the prescribed limits 
of the employer’s liability an immediate investigation 
and a sound practical judgment, and the efficiency of 
the plan depends upon the finality of the determina¬ 
tions of fact with respect to the circumstances, nature, 
extent, and consequences of the employee’s injuries 
and the amount of compensation that should be ac¬ 
corded.” 

And in Powell v. Hoage, 61 App. D. C., 99, the Court said: 

“We therefore reach the conclusion that the cases 
in which ice may set aside an order of the Commis¬ 
sioner as ( not in accordance with law 9 are ofily those 
in which it appears that there is an error of law, or 
in which the order of the Commissioner is not sup¬ 
ported by substantial evidence, as well, of course, in 
those in which it is arbitrary and unreasonable. If 
the finding, however, is supported by substantial evi¬ 
dence, it is final.” 

In Employers’ Liability Company v. Hoage, #5929, Jan¬ 
uary 29, 1934, the Court said: | 

“Only in a case in which there is no evidence rea¬ 
sonably to support the findings, may we set hside the 
award of the Deputy Commissioner.” 
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The Order in this case was a rejection of the claim, as 
follows : 

‘ 4 Upon the foregoing findings of fact, the Deputy 
Commissioner orders that the claim for compensation 
be and the same hereby is Rejected for the following 
reasons: 

1. That the claimant failed to establish by evidence 
that the employee’s injury and death on November 
27, 1932, arose out of and occurred in the course of 
his employment. 

2. That there is no evidence of any causal connec¬ 
tion between the employment and the cause of death, 
and from the evidence, it appears that the said death 
may have been the result of homicide or other causes 
not connected with his employment.” 

The Act in section 21(b) provides for review of Com¬ 
pensation Orders. On page 10, of appellant’s brief, there 
is a long criticism of the findings, based upon the form of 
statement and the punctuation of the findings; but since 
so much of the findings as the Deputy Commissioner con¬ 
sidered essential are clearly re-stated in the Order shown 
above, we think further discussion of the findings un¬ 
necessary. 

* 

The only question for this Court is whether the state¬ 
ment in the Order —that the claimant failed to establish 

BY EVIDENCE THAT THE EMPLOYEE’S INJURY AND DEATH ON NO¬ 
VEMBER 27, 1932, AROSE OUT OF AND OCCURRED IN THE COURSE 
of his employment— has any evidence reasonably to sup¬ 
port it. 

“* * the burden of proof is upon claimant to 

prove by substantial evidence that the injury arose 
out of and in the course of the employment.” 

Indemnity Co., v. Hoage, 61 App. D. C., 173. 

Not only did the claimant fail in this requirement, but 
the contrary—that Scott’s death neither arose out of or 
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in the course of his employment—is established by sub¬ 
stantial evidence of the following facts: 

That for some time prior to the fire and thereafter 

UNTIL HIS DEATH, SCOTT DID NOT WORK FOR HIS EMPLOYER, AND 
WAS NOT SERVING HIS EMPLOYER IN ANY WAY, BUT W^S ACTING 
EXCLUSIVELY FOR HIMSELF. 

Immediately before his death, Scott was on his bed, 

DRUNK; HE EITHER SAT OR LAY ON HIS BED, ^ARTIALLY 

CLOTHED, APPARENTLY ENJOYING HIS OWN DRUNKEN IpLEASURE, 

! 

AND NOT DOING ANYTHING FOR HIS EMPLOYER. 

Scott died while drunk, in a dumb waiter ^haft, to 

WHICH NO DUTY OWED TO HIS EMPLOYER CALLED !HIM, AND 
WHERE HE COULD NOT HAVE PERFORMED ANY WORK d(R SERVICE 
FOR HIS EMPLOYER. 

ON THE DISCOVERY OF THE FIRE, SCOTT WAS ijx CAPABLE, 
THROUGH DRUNKENNESS, OF APPRECIATING AND USlJsTG AVAIL¬ 
ABLE MEANS OF ESCAPE. AND HE WENT OUT DIRECTLY i INTO THE 
FIRE, WHICH WAS NOT A DANGER OF HIS EMPLOYMENTL BUT WAS 
A NEW AND ADDED PERIL TO WHICH, BY HIS OWN CONDUCT, HE 
NEEDLESSLY EXPOSED HIMSELF, AND THJJS SEVERED ANY CON¬ 
NECTION WITH HIS EMPLOYMENT. 

On Saturday night, the night of the fire, Scott and his 
wife, Julia, went to her mother’s on a visit, and returned 
to their quarters (in the apartment house wher<fe the fire 
was), about 11:30 p. m., when Julia went to bed. $he never 
saw Scott after that. (R. p. 101-105). There is nothing in 
the record to show whether Scott remained on the prem¬ 
ises thereafter, or went away from the premises, until 
about 2:30 a. m., Sunday morning, when Scott knocked on 
Nesbit’s door, on the premises, and asked Nesbi^; to come 
and get a drink. Scott and Nesbit went to Dollar More 
Bill’s house in Le Droit Court, and had drinks. (R. pp. 
127, 128.) About 3:30 a. m., Scott left Dollar Mere Bill’s, 
and there was testimony that he said he was going home. 
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It does not appear whether he did so or not. (Proof of dec¬ 
larations of intention as to the future have not strong 
probative value, Shepherd v. U. S., No. 50, Nov. 6, 1933, 
U. S. Supreme Court.) No one saw Scott alive after he 
left Dollar More Bill’s. He may have stopped on the way 
back from Dollar More Bill’s. Scott and Nesbit stopped 
for drink on the way up to Dollar More Bill’s. 16 We came 
up and we went in the alley back there to see if we could 
get any whiskey in one alley and we couldn’t get it, so we 
went to Dollar More Bill’s.” (R. p. 139). Scott tried to 
get Nesbit to pay for the drinks at Dollar More Bill’s, but 
Nesbit said he had spent his money, and Scott loaned Nes¬ 
bit the money for the drinks at Dollar More Bill’s. (R. pp. 
147, 148.) Possibly Scott tired of paying for Nesbit’s 
drink, and he may have gone to another place where he 
would not have to share his drink money with Nesbit. At 
any rate, the record does not locate Scott until the dis¬ 
covers of the fire at about 4:30 a. m. 

During the entire night preceding the fire, no definite 
period of time is shown by the record during which Scott 
remained on the premises. And outside of testimony as 
to what Scott said he was going to do, the record is devoid 
of proof of anything that Scott did for the employer, after 
Saturday morning. The employer then found Scott on the 
premises and Scott admitted having had a fight with Nes¬ 
bit on Friday night. 

If the record be searched for any evidence which might 
tend to meet the burden on claimant of proving that 
Scott’s death arose out of his employment, we find only 
one possible circumstance which might be so considered, 
and that is that Scott was on the premises when he was 
killed. 1 The effect of this circumstance will be considered 
hereafter. 


Scott Was Drunk . 


Dr. Murphy, claimant’s witness who performed the 
autopsy, said: 

R. 36. “The stomach content showed alcphol 9.06 
percent. His blood also showed a trace of alcohol. It 
is a foregone conclusion that any body subjected to an 
excessive amount of heat or rays of heat wiljl cause a 
certain amount of oxidation of the body and thereby 
liberates the alcoholic contents. Therefore [my con¬ 
clusions would be in this case, that there was an ex¬ 
cessive amount of alcohol both in the stomach and 
blood in order to find such an amount after dqath from 
exposure to heat. 

R. 38. * * * was drunkenness the primary cause 
of the death ? ” j 

A. “Drunkenness was a contributory caiise. The 
man had evidentlv been markedly under the in- 
fluence of liquor in order to find as much plcohol in 
the stomach and blood as I found at the autopsy.” 

Q. “Would it be your opinion, then, Doctor, that 
intoxication was the contributory cause?” 

A. “Yes, sir.” “I maintain that the jnan was 
drunk. ’’ 

R. 39. “That means 9% of the contends of the 
stomach consisted of alcohol. A marked extreme 
amount after such a death.” 

R. 40. “I have no way of estimating tjie actual 
amount (of alcohol) that was liberated othei} than we 
know there was a trace of alcohol still in t)ie man’s 
blood, and we know from experiments and jests that 
heat will burn up alcohol and therefore, in that length 
of time, with such burns as he had about bis body, 
there must have been a large amount of alcohol lib¬ 
erated from his body.” 

The matter in appellant’s brief under heading III B d, 
and the cases there cited in no way affect the opinion of Dr. 
Murphy that Scott was drunk when he died. The use of 
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the proof of drunkenness is to meet any inference from 
Scott’s presence on the premises, at the time of the dis¬ 
covery of the fire, that he was engaged in his employment. 
And for this purpose, it is not necessary to show the pre¬ 
cise degree of Scott’s drunkenness or the exact extent of 
his incapacity therefrom. The interval of time involved is 
a matter of seconds, and the acts of Scott in this short time 
were (1) what he was doing immediately before discovery 
of the fire, and (2) what he did on discovering the fire. As 
to the first, Julia Scott said (R. p. 101-102) “* * * he 

got up oft* the bed and the springs, like when he got up, 
when he rose up they made a noise, when he got up ofit the 
bed * *■ * when he got to the door, he said ‘Oh whee’. ” 
Scott, then had been on the bed. He was drunk. He was 
partially clothed. If the quantity of alcohol found by Dr. 
Murphy two days later is not accounted for by the drinks 
which Scott had at Dollar More Bill’s, then Scott got more 
liquor somewhere. For Dr. Murphy’s findings at the au¬ 
topsy stand without question. It is inferable from his 
course in going to Dollar More Bill’s that Scott stopped 
and got more liquor on the way back, before he got on the 
bed. Scott had been away from his quarters for an unde¬ 
termined time that night and probably lacked sleep. 
Scott’s condition could have been none other than one of 
drunken sloth. All that the record shows as to his capacity 
is that he made an exclamation, and that he could walk. 

The effect of his drunkenness on what he did on dis¬ 
covering the fire, appears very clearly. Instead of saving 
himself, as did Julia, Scott went out into the fire. The 
course he must have taken is indicated on the plat at Rec¬ 
ord page 70, by a line from “living room,” near the upper 
left hand corner, through the mass of check marks, in¬ 
dicating fire, and around towards the left side, in the di¬ 
rection of “dumb waiter, body here.” This line is flanked 
by arrow tip marks indicating direction. Scott was found 
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dead in the dumb waiter shaft. Means of escape were at 
hand, but Scott’s condition of drunkenness, overcame the 
instinct of self preservation. He crazily, needlessly, not 

i 

only exposed himself to the danger which caused jhis death, 
but apparently forced himself senselessly into the dumb 
waiter shaft, from which he was apparently not able to 
get out. 

This was directly opposed to the natural instincts of a 
normal person, and was an absolute turning aside from his 
employment. Scott’s conduct at this time sevjered any 
connection with the service of his employer. The apparent 
effect of the condition of drunkenness into which Scott 
voluntarily put himself, was to cause him to fail t[o remem¬ 
ber and appreciate the means of escape from the vicinity 
of his quarters. These were, first, the windows in his 
quarters through one of which Julia and her children left 
the building; second, the basement door, opening on to T 
Street, which was just outside of his quarters. j(R., plan, 
page 70.) And third, the windows on the T Street wall. 
Scott must have used the basement door opening out to T 
Street, at least four times earlier that night. ][t may be 
that Scott’s drunken condition caused him not to realize 
the danger from the fire. Certainly, Julia had this realiza¬ 
tion and acted quickly upon it. But it could ljave been 
nothing but his drunken, crazed condition which caused 
Scott to turn away from the means of escape betjween him 
and the fire, and to go beyond into the part of jthe base¬ 
ment where the fire was greatest. (R., plan, p. 70.) 

Drunkenness is not the only fact relied upon by the 
employer to show lack of connection between the death and 
the employment. But the appellee, employer shows here, 
as well, that there was no act of Scott in his employer’s 
service, and further shows that Scott’s presence on the 
premises cannot be used as a connection with the employ¬ 
ment, because Scott turned aside from safety, and by his 
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own act went to his destruction. The cases cited in ap¬ 
pellant’s brief, III B e, do not involve such a situation. In 
Griffith & Sprague v. Marshall, 56 Fed. (2d) 665, the 
court said: “* * * such an accident might well befall 

one in full possession of his faculties.” 

In the Neekoosa case, 154 Wisconsin 105, the question was 
whether the accident was caused bv “willful misconduct”, 
and we find no provision in the Wisconsin statute in re¬ 
spect of intoxication. 

Under certain Workingmen’s Compensation Acts, in¬ 
cluding the Marvland Act and the District of Co^urnF 
* * 

Act, ther6 is imposed upon the employer an obligation to 
pay compensation in respect of injuries arising out of and 
in the course of the employment, and from this obligation 
to pay, there is an express exception where (if) injury 
results solelv from the emplovee’s intoxication. This ex- 
ception is sometimes spoken of as a “defense” to the claim. 
It is in fact an exception to a liability and the burden of 
proof is upon the employer to show the intoxication. But 
this must be distinguished from the case in which intoxica¬ 
tion is relied on as showing the injury to be outside of the 
scope of the phrase “arising out of and in the course of the 
employment.” Proof of this connection between injury and 
employment must be made to bring the claim within the 
Act, and the burden of proof is upon the employee, to show 
that notwithstanding the intoxication, the injury still arises 
out of and in the course of the employment. In American 
Ice Co. v. Fitzhugh (appellant’s brief, p. 21), the court 
says on page 393: 

“Where, therefore, the intoxication is relied on as a 

defense , it must appear that the injury * * # was 

caused solely and exclusively by the intoxication 
* * * >> 

But the court does not say that under the Maryland Act, 
proof of drunkenness may not have the effect of showing 
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the injury not to have arisen out of and in the coujrse of the 
employment. 

The language of the court in Hahnemann Hospital v. Ind. 
Com. (appellant's brief, p. 21), is to the contrar^, but this 
is due to the peculiar provisions of the Illinois statjute. The 
facts in the Hahnemann case, however, are quite dissimilar 
from those in the Scott case. In the Hahnemann case, the 
employee receipted for two loads of coal in the line of his 
duty less than ten minutes before his injury. In the Scott 
case nothing connects Scott with his employment, except 

illG ^ijj?nmstance of his having been on the premises., 

Scott 1 s presence on the premises at xne 


The fire is not evidence arom 
o claim that his death arosd out 


and in the course of his e: 


j-ne claimant's ourcien or establishing that Scott’&* death 
arose out of the employment is not met by the circumstance 
that Scott was on the premises at the time of his death. 
The appellant's theory that Scott was required jto remain 
on duty at the apartment house all the time is broken by 
Julia Scott’s own testimony that in the Summer time Scott 
worked out at other places. (R., p. 107.) And by the testi¬ 
mony of the employer that he did not allow Sc<j>tt on the 
premises when Scott was intoxicated and that Julia Scott 
kept Scott “out of sight, out of his duties" when Scott was 
intoxicated. (R., p. 171.) And as an actual mattjer of fact, 
during the last night of his life, Scott is not shown by the 
record to have been on the premises for any definite period. 
That Scott’s presence on the premises when the fire was 
discovered did not cause his death is clearly shown by the 
fact that Julia Scott, from the same starting place, and bur¬ 
dened by a young child and a baby, left the premises un¬ 
harmed. 

The cases cited in appellant's brief under thje heading 
III B a are not in point. The Giliotti case and jRucker v. 
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Rand involve employees who were trapped—caught with¬ 
out chance of escape. Scott was not trapped; he was drunk 
and had made himself incapable of looking out for him¬ 
self. He needlessly and without any possible chance of 
serving his master, exposed himself to danger. Julia Scott 
put herself and child and baby out the window of her quar¬ 
ters; Scott did not use this window. Scott passed by and 
went awav from the exit door from the basement to the 
street (R., pp. 70-162); and went into a basement where 
there were twenty-nine windows. (R., p. 161.) And yet he 
was found dead in the bottom of a dumb waiter shaft, where 
he could in no possible way have been of use or service 
to his employer, and where he had no substantial protection 
from the fire. 

In the cases where presence on the premises is relied 
on to show that the injury occurred in the employment, a 
test question is: 

“Was the employee enjoying a privilege or performing 
a service by remaining upon the premises?” 


In Kass v. Hirschberg , 181 N. Y. S. 35, in respect of the 
death of a traveling salesman, the court said in part: 


“A hotel is in contemplation law a temporary home 
and it is difficult to understand how an employee of a 
manufacturing plant, going to his own home, and retir¬ 
ing for tlie night, can be said to have sustained an in¬ 


jury within the definition of the statute. * * * It is not 
a whit different than an accident of the same character 


which might have happened at the decedent’s own 
home after his day’s work was done. While the stat¬ 
ute as amended * * * has enlarged the liability of 
employers it has not had the effect of insuring their 
employees generally against those accidents which are 
common to mankind; it is only as to accidents arising 
out of and in the course of the employment. * * * 

The accident here under consideration had no relation 
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to the employment, the decedent was not doing any¬ 
thing for, the employer at the time of the accident and 
there is no ground for this award ” j 

i 

In Kraft v. West Hotel Co. (Iowa), 31 A. L. R., i.245,193 
Iowa 1288, claimant, a chambermaid employed in hotel, was 
curling her hair with an alcohol lamp and burned! herself. 
Court said in part (Judge De Graff): 

“Unless it can be said that Lena Kraft was perform¬ 
ing some service in some degree or some act Required 
by her employer and to some extent contributing to his 
interests at the time in question, there can be ho liabil¬ 
ity on his part for the injury sustained by h^r. Her 
occupation at the time of the injury was self serving. 
It was a mere incident that she was in the room at the 
time, and the injury received was not received as a 
natural incident of her work, or as was said in the 
Massachusetts case, ‘a result of the exposure occa¬ 
sioned by the nature of the employment.’ An accident 
cannot be said to arise out of the employment when 
it is due to a new and added peril to which the em¬ 
ployee by his own conduct has needlessly exposed him¬ 
self. The act in question was expressly forbidden by 
the master, and it was a matter that did not concern 
either him or his business. * * V’ 

j 

In Roebling Co. v. Indus. Com., 171 Pacific 987 |(Califor¬ 
nia), the Court said in part: 

“If we are to assume another state of facts, to-wit, 
that Bundshu on the night in question was intoxicated, 
that neglectful of his duty he went into the \pashroom 
with intent to sleep, that he there lighted the heater 
and tightly closed the’ door and windows and lay down 
upon the bench, and that under such conditions was 
killed, it must at once be said, we think, that the death 
was not such an accidental death as was a reasonably 
probable incident of the employment; and the last con¬ 
clusion we feel is the one which the evidence, with little 


i 



18 


uncertainty points to. But it is not essential to the 
case of petitioners that the conclusion last suggested 
be one which the evidence clearly established. The 
burden of proving, as has often been said in the de¬ 
cisions both of our own Supreme Court and courts of 
last resort in other states where similar conditions of 
statute exist, that the injury for which compensation 
is asked was suffered in the employment and arose 
out of the employment, is upon the claimant. Where 
various theoretical conclusions may be drawn from the 
state of facts established, each being equally plausi¬ 
ble, some indicating that the injury may have arisen 
out of the employment and others that the misconduct 
of the person injured was the producing cause, then 
it mav not be said that the evidence is sufficient to 
sustain the case of him upon whom the burden of proof 
rests. A finding in such a case in favor of the claimant 
is said to be speculative. * * * Sanderson’s Case, 

224 Mass. 558, found in 113 N. E. 355, was a case where 
the Industrial Commission of that state awarded com¬ 
pensation to a widow where death had apparently been 
caused by accidental means. The court, in the course 
of its opinion, declared that many conjectures could 
be made as to the cause of the fall of the deceased, 
some of which would sustain the application and 
others negative any right in the claimant. It con¬ 
cluded that the finding of the commission was based 
‘upon surmise, speculation, and conjecture, and does 
not rest upon a foundation of proof by a preponderance 
of the evidence’; the court adding: 

“ ‘It may be the dependent is correct in her conten¬ 
tion that the death of the employee was due to a fall 
from the wagon, but other theories and conjectures are 
quite as probable. ’ 

“And we may remark that the uncontradicted evi¬ 
dence in this case indicates, if we are to choose between 
conflicting speculative deductions, that on the night in 
question the deceased willfully stepped aside from the 
performance of the duties which his employment laid 
upon him and invited by direct action on his part the 
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occurrence of the detrimental causes which produced 
his death. In our opinion, the conclusion of [the com¬ 
mission is not supported by sufficient evidence.” 

• 

Consider the test “was the employee enjoying a privi¬ 
lege, or performing a required service by remaining upon 
the premises?” 

Julia Scott testified (R. p. 107) that the employer furn¬ 
ished quarters. 


Sec. 2 (13) of the Act provides in part: 

“ ‘Wages’ means the money rate at which the serv¬ 
ice rendered is recompensed under the contract * # * 
including the reasonable value of * * * r^nt, hous¬ 
ing, lodging, or similar advantage received from the 
employer * * 


Therefore, the furnishing of quarters to Sco^t by the 
employer Talbott, was a part of Scott’s wages. 

Take the case of two janitors of similar apartments. 
Janitor A gets $40.00 a month but is furnished np quarters 
on the premises; Janitor B gets $30.00 a month apd is furn¬ 
ished quarters on the premises. Janitor A when pe spends 
for groceries or amusements, the $10.00 which he gets in 
excess of what B gets, is using and enjoying pprt of his 
wages and that involves no service whatever to his em¬ 
ployer. And so when B uses his quarters for his own com¬ 
fort or pleasure, he is enjoying a part of his wagps and not 
performing any work or service for his employer! If when 
B uses his quarters for his own pleasure, he is rendering 
service to his employer, then so is A when he Spends the 
$10.00. But A’s use of his $10.00 is plainly no |service to 
his employer, therefore no more is B’s use of hi£ quarters 
for his own pleasure. And particularly is this sp, if B (in 
this case Scott), should use his quarters for the enjoyment 
of a condition of drunkenness, a condition in which he is not 
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allowed on the premises, a condition not only not connec¬ 
ted with his employment, but fundamentally inconsistent 
with the performance of the duties of his employment. 

No case cited by claimant to show that Scott’s presence 
on premises brought the injury within the employment, in¬ 
volved drunkenness, as does this Scott case. The element 
of drunkenness differentiates this Scott case and gives 
added support to the Commissioner’s Order. 

With respect to the discussion contained in the ap¬ 
pellant’s brief, page 10, regarding the expression by the 
Deputy Commissioner in his award, that Scott’s death may 
have been the result of homicide, in passing, we simply 
desire to say that this expression in the award apparently 
is purely dicta, tending merely to show the doubtful nature 
of the testimony in support of the claimant’s contention, 
and is, we respectfully submit, of such character as to 
require no further comment with respect thereto. 

There is not competent evidence to show that Scott was in 
the course of his employment at the time of his death. 
Scott’s living in the apartment house was part of his com¬ 
pensation and was given to him for use, just as if he had 
had an apartment elsewhere. There was no testimony in 
the record to show that Scott was doing anvthing in the 
interest of his employer; statements are alleged to have 
been made by Scott at 3.30 a. m. that he was going home 
but the tire was at 4.30 a. m. and there is no testimony to 
connect Scott with his employment at 4.30. The mere fact 
that Scott ran into the fire does not indicate anv connection 
with his Employment. This would be mere conjecture and 
conjecture is not sufficient to support a finding; there must 
be testimony of connection with the employment. 

To save time, we pass some inaccuracies in the statement 
of facts in Appellant’s Brief; but consider that we should 



note the following references, for which we fail to find sup¬ 
port in the record. 

Page 3, line 1)—“on duty twenty-four hours a dajy.’’ 

Page 3, line 12—“The claimant saw’ deceased sober at 
11.30 p. m. * * * ” We find no more than—“He had 

not been drinking before 1 went to bed.” 

Page 4, line 23—“ * * all the competent (evidence 

established that deceased was not drunk at the time of his 
death.” 

Dr. Murphy’s testimony as to the alcoholic content of 
Scott’s stomach, at the autopsy, is the only positive testi¬ 
mony which necessarily related to the time of Scott’s death. 
Dr. Murphy’s opinion was that Scott was drunk when he 
died. Scott’s death could not have been long ^fter 4.30 
a. in. Julia Scott last saw Scott about 11.30 p. m. Nesbit 
and Dollar More Bill last saw Scott about 3.30 a. jm. Scott 
may w~cll have drunk more alcohol after Nesbit apd Dollar 
More Bill saw him. Dr. Murphy, a qualified expert, meas¬ 
ured and recorded the alcohol in Scott’s stomach at the 
autopsy. If witnesses did not see Scott take as much alco¬ 
hol as Dr. Murphy found, then Scott drank it dut of the 
presence of these witnesses. For the alcohol vras fn Scott’s 
body and nothing in the record in any w T ay questions this 
fact. 

Dollar More Bill’s statement in page 153 of tfie record 
as to Scott’s not having been drunk was stricken! out. 


Statements as to when Scott returned to hisj 
from Dollar More Bill’s (Appellant’s Brief, pa 


quarters 
ge 8) are 


pure speculation. 

The statement on page 11 of the Brief that Scof't was “on 
the premises of his employment, either sleeping, (resting or 
working * * *” is completely met by evidence that 

Scott failed to take available means of escape jand went 
directly into the fire without possibility of fulfilling any 
demand of his employment. 
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On page 20 of the Brief, lines 3 and 4, as to Scott’s not 
being drunk at Dollar More Bill’s, so much of this matter 
as is referable to Rec. p. 153 was stricken out on motion. 

Conclusion. 

Claimant, appellant, had the burden of establishing that 
Scott’s death arose out of and in the course of his employ¬ 
ment, and to make this showing Appellant relied upon the 
fact that Scott was on the premises when he died. The 
appellee, employer, established that Scott was drunk and 
that far from having died while asleep, or resting or work¬ 
ing, on the premises, Scott failed to take available means of 

i * 

escape, and directly by his own conduct, for no purpose of 
his employment, brought on hisaown destruction. 

These facts leave no room for any presumption under 
Section 20(a) of the Act, which is operative only in the 
absence of substantial evidence, and these facts further 
fully support the Order of the Deputy Commissioner. 

Accordingly, we respectfully submit that the decree dis¬ 
missing the bill of complaint should be affirmed. 
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